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APPELLEES' BRIEF 
JURISDICTION 
The jurisdietien of this Court is conferred by 
Title 28, United States Code sections 1215 and 1291 which 
maise 2a final order in a federal District Court revaewable 
im the Court of Appeals. 


STATEMENT OF THE CASE 
AND OF THE FACTS 


On December 5, 1966, appellant filed a Complaint 
im the Unaited States District Cowmt fer the Nerthern 
District of California alleging that appellees had denied 
him his civil rights. Appellant's Complaint in essence 
stated that he had been subjected to arbitrary and invidious 
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auecrimimation by the California Adult Authority and that 
as a result had been subjected to greater and different 
punishment than others in similar circumstances. Appellant 
asserted that he and a codefendant were convicted of the 
same crime (possession of narcotics), that the codefendar.t 
was paroled in 1963, that the Adult Authority has refused 
to release appellant on parole and that, therefore, 
appellant has been deprived of equal protection under the 
law. Appellant also asserted that the Adult Authority 
has not released him on parole because of his refusal 
wowaet as an investigator om informer for the Department 
of Corrections and for the California Attorney General. 
The Complaint prayed for 1) a declaratory judgment that 
appellant be paroled or shown cause why such parole was 
denied him; 2) a declaratory judgment directing the Adult 
Authority to recognize appellant's rights and privileges 
under the due process clause of the Fourteenth Amendment 
fo the United States Constiitmigdion; 3) a permanent injunction 
against the California Adult Authority and the California 
Department of GCerrmeetionsefiron further idepmivataon of 
has liberty in an umconstitutional manner. 

On January 27, 1967, appellees filed a Notice 
of Motion and Motion to Dismiss and Points and Authorities 
imeStpport of Wietion to Dismiss. Om February 7, 1967, 
appellant filed a2 Fletion in Opposition to the Wetion to 


ae 


Dismiss. 

Oh Way 4, 19675 Judge Olawer'J. Carter of the 
lieved States District Court filed hisworder granting 
appellees' Motion to Dismiss. 

Appellant filed his Notice of Appeal together 
with a Motion to Proceed in Forma Pauperis under Title 
28, United States Code section 1915, on April 27, 1967. 
Appellant's request to proceed in forma pauperis was 
granted by the District Court on May 4, 1967. 

SUMMARY OF APPELLEES' ARGUMENT 

The Complaint does not state a cause of action. 

A. Appellant's allegation that he is being 
denied parole is not an allegation of a violation of 


rights under the Constitution or Statutes of the United 


States. 
B. DéeRendantecrricialsesare immune from civil 
ii Wabi laty : 
ARGUMENT 
i 


THE COMPLAINT DOES NOT STATE A CAUSE OF 
ACTION 


A. Appellant's allegation that he is being denied parole 
iswmot an allegation of @ violation of rights under 
the Constitution or Statutes of the United States. 

In his Complaint, appellant alleged that he has 


been denied parole for seven and one-half years whereas 
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hiss Codefendant convicted»of the same~crime was released 
on parole after only three and one-half years, and, 
therefore, he has been denied equal proteetion of the 
liam. Obvitously, the decision @s to when @ prisoner 
is We fit subject to be released on parole is @ determination 
that must be made as a result of the facts and circumstances 
eomeerning e@ich prisower. Thewere fact that asecodefendant 
fos released St an Carlier date does not, im and of 
iieelf, €stablish that there has been a denial of equal 
protection of the laws. In Washington v. Hagan, 287 
F.2d 332 (3rd Cir. 1960), cert.denied 366 U.S. 970 (1961), 
the Court stated at page 334: 
"[T]his matter of whether a prisoner is a good 
risk for release on parole or has shown himself 
mou to be a goedsrisix, iisa@a disciplivary matter 
whieh by its Very nature should be kefteam Ghe 
hands of those elameedswith the responsibility 
ferudeciding @he questwon, 
"(T]he problem becomes one of an attempt at 
rehabilitation. The progress of that attempt 
must besmeasured, notmwby legal rules, "but by the 
judgment of those who make it their professional 
business.” 
Appeigamt also alleges in his) brief that the 
Adult Authority has failed to determine or redetermine 


4, 


aoe Nemeth of his imprisenment. Hewever, it is fundamental 
to the California law regarding sentence and parole that 
every sentence is for the maximum unless and until the 
molt Awtherity acts to Tix e shorter sentenee. In re 
Smith, 33 Cal.2d 797, 804 (1949). The Adult Authority 

Mey act just as validly, as was done in this case, by 
considering the case and then declining to reduce the 

term and denying parole. In re Mills, 55 Cal.2d 646 
(1961). 

The administration of parole is an imtegral 
paetsot criminal jwstice having as its objective the 
rehabilitation of those convicted of crime and as its 
Rmepner objective the protection of the community. Ex 
parte Tenner, 20 Cal.2d 670 (1942). Parole, however, 
Meet wawnatter of right but a watter of grace. In re 
Hemmis, 80 Cal.App.2d 173 (1947); Gibson v. Markley, 
ao5er.Supps 742, 7438 (Sebe Indeel962); Martin nv. United 
Sates) Board of Parole, 199 FaSupp. 542, 543 (D.C. Cir. 
1961); Lopez v. Madigan, 174 F.Supp. 919 (N.D. Cal. 1959). 
Parole, therefore, is a statutory privilege and not a 
Dabber of constitubional significance. HEscoe v. Zerbdst, 
295) U.S» 490, 492) (1935)i; dienes vi 9Cunningham, 371 U,S. 
236, 242 (1963). Appellant's allegation that he is being 
denied parole is therefore not an allegation of a violation 
On Wilehes @uaranteed hin umder the Comstitution or 
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tertiles of wae Unwed States. Therefore, me has faited 

to state a cause of action under Titles 28 or 42, United 
States Code sections 1331, 1343, 1392, 1979 and 1983. 
maukener VY. Bnew, 322 Peed 314 (9th Cir. 1963), cert .dented 
oe U.S, 920 (1964); In. Fe Costello, 262 F.2d 214 (9th 

eer. 1958); Dever V, ‘Illinois, W867 U.S. 71 (1902); Cox 


jm Wemtwell, 366 F.2d 765 (6th Cir. 1966). 


B. Defendant officials are immune from civil liability. 
Appellant is attempting to sue the Chairman 
of the Adult Authority, the Warden of the prison, and 
ies Calirernia Attorney General for their failure to 
Peeme appellant a parole: It is appellees’ position 
that said officials are immune from civil liability 
Parsing Out of the authorized performance of official 
dageret@onary functions. Recognition of immunity for 
federal officials performing authorized quasi-judicial 
Baevs in “tehe course of thelr official duty had its origin 
in the ancient principle that judges are absolutely immune 
teem esecvil defamation or libel suits arising out of 
judicial proceedings: see dissenting opinion of Mr. 
Chief Justicé Warren in Barr v. Matteo, 360 U.S. 564, 579 
(1959). This protection from unwarranted harassment was 


times’ @xXvended by the Suprene Court to»heads of federal 


executive departments, Spalding v. Vilas, M61, U.S. 463 
(1896), amd then to evthorized statements of lesser 
officials, Barr v. Matteo, supra. In the latter case, the 
majority opinion described the underlying policy as follows: 

"The privilege is not a badge or emolument of 

exalted office, but an expression of a policy 
designed to aid in the effective functioning of 
government. 

* * * [Wje cannot say these functions become less 
important because they are exercised by officers 
of lower rank in the executive hierarchy." Barr 
vy. Matteo, supra at 572-73. 

Lower federal courts have not hesitated to 
expand both the scope and the nature of the immunity. 
See Preble y. Johnson, 275 F.2@ 275 (10th Cir. 1960) 
(director of maintenance control program at a naval 
training center); Gamage v. Peal, 217 F.Supp. 384 (N.D. 
Cal. 1962) (Air Force medical officers and contract 
psychiatrist immune from action for damages). In Lang 
we Hood, 92 F.2d gliy ceomudenied 302 U.5., 606 (D.C. 
Ci. 1937)5 pleaimtiff prisoner file@ am eetion for 
damages alleging that defendant Attorney General, Parole 
Board members, the Warden of the prison, and others 
maliciously amd arbitrarily revoked his parole. The 


Court there held: 


mine Meering cf the revocation of plaintiff's 

parole in the present case was a subject matter committed 

by daweto the executive cemtrel of the defendants as 

DUblic Officers, amd in Suen cage error om their part 

does not expose them to an action for damages, and 

thas is nome they léss true even thowgh their error 

be déseribeéd @s arbitrery, capricious, and malicious. 

See Sreddins W. Vatac, 61 TLS. 83, 498 (1896)." 

Lang v. Wood, supra at e2le. 

It i8, Gherefore. submitted that appellees as 
Puelue officers had absolute immunity for acts done by them 
ierelation to matters committed by law to their supervision. 
Finally, appellees submit’ taat a complaint for 

mmmmctaive relief undér the Civil Rights Act by appellant 
at this time is premature. The basis for appellant's prayer 
Pineimyunetive reéliver is »gllesed illegal conrinement in a 
Srave prisons The proper and readily available remedy is 
Geuave and federal habeasscorpus. Van Busigimk v. Wilkinson, 
ee Fe2d 735 (9th Cir, 2954): Jommsen v. Walker, 317 Feed 
418 (5th Cir. 1963); Davis v. State of Maryland, 248 F.Supp. 
951 (D. Md. 1965). A suit for an injunction under the 
Civil Rights wActemay mot sbe wised ion plaee of a petition 
for a writ of habeas corpus to avoid the requirements laid 
down by the Supreme Court as well as by this Court, that 
State prisoners exhaust all available State remedies 
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bemore applying to Federal Courts fer release from their 
imprisonment. Johnson v. Walker, 317 F.2d 418 (5th Cir. 
1963). 
CONCLUSION 

Hor whe foregoimes Peasons,;, it is respectfully 
Submit ee That the order of the District Court dismissing 
the Complaint should be affirmed. 
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Boo wand 39 of the Umitied States Court of App@als for the 
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